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following case,: g_<;iyer.Q,l3,c!_,by firstproviso to sub-section (1) of Section-35 ibid :
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In case>df reba.ti 'bf 8.ut/of excise on goods exported to any country or territory
outside}J,ndja of .on. ·~xci$ab.le · material used in the manufacture of the goods
which afo expdrted'i:d\~n\1:bo"Lintry or territory outside India.·, . . . . . ; . ' . :. :·-~ : ..

(8) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit 6f a,nydutY: allowed to be utilized towards payment of excise duty on final
products):n:ider, th~; provisions of this Act or the Rules made there under and such
order is passed by ,the: :Commissioner (Appeals) on or after, the date appointed
under.Se?;1mrofjtrie.Fjnanc:e.·(No.2) Act, 1998 .
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~·:Bc1:1r~-i.i}~,: ($)~.Plll.'11cjc11. 2001 cfi oo 9 cfi 3lWm FclAFcftc m fflT ~-8 B cr'r
fad' it, .sh.,Sirk± a if;arr . Aha fa#ta 4a Tffi-T cfi 1-f@x ~~ "C/tf 3lt.fu;r 3r?gr at
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: '·' ' · , ''The above application. shaH be made in duplicate in Form No. EA-8 as specified
· under-R1;1Ie/;9 ofC~nfri;ll Excise (Appeals) Rules, 2001 within 3 months from the
date,16ri:,whiGh:.:th~ 'order sought to be appealed against is communicated and
shall;:6ei<~ccor:np·anied:;by: two copies each of the 010 and Order-In-Appeal. It
should also be accompanied .by a copy of TR-6 Challan evidencing payment of
prescribed fee· as'· prescribed under Section 35-EE of CEA, 1944, under Major
Head"c:ifAccoLi'tiC ·. "·' '

(a)

' ' ':€.«'±, . ·,

(2) Rfar# ant)a;arreiirya v carsu n ma au eh al rt zoo/-# qrar
al sf; &gt,sjiiaf.ag arag a \J'lj"fqf m "ci"'r 10001- ~ r&m :fmR Cb'l "GJTC/ 1'1,:/ ,•,··:;: .:_... ! : .
Thei,revis~dn\~ppiicMi•pii 'Shall' be accompanied by a fee of Rs.200/- where the
amouht dNvol0ea, i§.·'F{upe§~si,CD·ne "Lac or less and Rs.1,000/- where the amount
involve&is 'mitetff3# 'Rupeesone Lac.
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To -,the 1
\\ves'r·reg'io[iaf ·.bench of Customs, Excise & Service Tax Appellate Tribunal

(CEST~J)!af '.21it1 flo'or,B?humali·Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : .380004.
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The ~;J·tiitb:t:he~APP~ii;ie-+ribunal shall be filed in quadruplicate in form EA-3
as 'prElscribed:!-1n·c;1e(Rµle 'Er:otCentral Excise(Appeal) Rules, 2001 and shall be
accompanied against (olie. }lvhich at least should be accompanied by a fee of
Rs.i_;odoZffRs;p{Q0.0/- '.cH)d::RsA0,000/- where amount of duty/ penalty/ demand
/ refilihd/isf~ptd. 5'Lac, 5 ta·c··to 50 Lac and above 50 Lac respectively in the form
of crqs~e,d :lbank·t:lr~.fr.'i·n :tc,1vo.u(of Asstt. Registar of a branch of any nominate
pu~li.tfsedor.;:qc1n~ ):,(~he::place where the _bench. of any nominate publi_c sector
bank ofth,e place whe_r~. \he .bench of the Tribunal Is situated .

.. . ., ',. • . . . •.'·. -'··:•-::- . . . ..·, . ,·: .. • .
l1ft ~~-1:f :~~-:~1~~:n 'cl>t-~~~ ~ m~~~cm cf)~ CJfm cn1 :flc1R
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zren,Re,f ; 34)Rt; Iran1@rauT.alt va 3r4la u tu al at ya 3me4at fhu \JfTill t I. ; ',, . . ..
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In cas~ of.the•-·order covers a number of order-in-Original, fee for each 0.1.0.
shouid. be.'paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellfmt Tribunal or the one application to the Central Govt. As
the case may be, i$ ,filled·: to ayoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/;-'. foreach. · ·:.:. . ·
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rllllllc:llJ.·:~ -~- 1970 ·'lf~~ cCJ"~-1 a siafa fefRa fg 3r4it var
3rearii pc 3mfr zenfenfq.{ufa qf@rant a arr re)a 6l vs uf u X<i.6.50 th)
cpf <'ll,(,!,llk'i?-J~i~~:•:c:r:r :q-AJ:~ Ia. $es±in,:.i ?
O~e;, ?:?.H¥1::9f.LAPR,l!.9!tt19~ ·,Wc9,l ..p. as the case may be, and. the order of_ the
adJo~rnq,:ent}%Yt,H_<;mty [~_hqJI::: 9 c,8Yrt fee stamp of Rs.6.50 paIse as prescribed
und~r.;;~9,h~dtlJ~9,qi/t(;f~-/~fit(lfcovrt'fee Act, 1975 as amended.
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x-fr:tt '·.'.M,':.~ .3Ilaen. gi,/tares ar4ala +nrzm@ran (raff4fe) rn. 1982 1)8p4$er@sass.
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Atteritioh ·ir'I" invited· tbithe Yale's ·covering these and other related matter
contended•:in~the:1Cust9'µ,~/;Excise & Service Tax Appellate Tribunal (Procedure)
Rule's,, ·-1.g·s-2·.'-:· - ·. ;--:: . · '.'·.' _-;., ,.: .. ,..- .' 1, ,: , ' · f'-_ 7 ~
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ms i a#eariii@ea#a) yea" --~ (Penalty) cnT 1o% qa sum #a 3farf ?1zreaif@,
sf@rarfat isisi@. ' I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section,6,of.the Finance Act, 1 l3S4) ·

.46i¢ii«a3jia&iaa'fa, snmrrarr"co#earamt@uy peanaea­
(@)i sees6j«itsGb,a'a&«ffa aft.

.si4pg±tatem»1(11_!)·,:~:!)6_ fl.~~-; __ ',_·_,· _:, ; ":.·•·..-'~:f¥:n.:r_ •• r .ff}t,cmr~xlf-<r.I.:.5.4--,·.,1! +! :1 «1cc, s'«, , .

4&4g#f4fa ##4itdz& fsela«err ±, art«r afaa cur a fa ±4rfsnpa@,,,".
~--,'1·•;:<,•-·,·;.;'.·"'j"i j: _ :·;·::,;:/-\}--,:-:;;;··:··, ·: ·:

Fo'r ·ar1i/appejal tc:i' :be'· riled. before··. the CESTAT, 10% of the Duty & Penalty
co!lfitl'.llEjd-' by: th~·- 1f.p0ellat~' ·commissioner would have to be pre-deposited,
pr9.yid;e,9, th_i;i:( tb~j~_,:_e_~~qepp,~it,_ ~mount shall not exceed Rs.10 Crores. It may be
noted,that;thie pre-deposit;is a mandatory condition for filing appeal before
CE,STAT:;(Sediq'n 35•"c·(2A)-and .35 ·i=:ofthe Central Excise Act, 1944, Section 83 & Section 86

•'·:_JC •. ·+ .J.;.:•;,.::,!.,. ·•.... ,.·,.... ;1 ····;_..,,"; i- . •

of the Finar)'qe·Act;:1_~94) -: . , · '· · -
Under,t,~~tr~fE~ciseiand;:Service Tax, "Duty demanded" shall include:

: .../9,;; ,famiupt determinedunder Section 11 D;
· .(11)"- :~ \ :amotnJt. of.etro_r.tE?PW~r~envat Credit taken;

. · /{(iii). f,d.::ampwht:p~yab,lfu_n,tj_er Rule 6 of the Cenvat Credit Rules.
3mar ki.gf5if,,tfi#sir#h' it#&frai ''. rera araws Raatfa illin )<r '.f.1'-1,1,s•:,,,.,i-:,•,':r--J" .·.:, -W ~ ~~~
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F.No.GAPPL/COM/STP/3226/2023

ORDER IN APPEAL

M/s. Ushaben Shashikant Dabhi, A-407, Raj Residency, Opposite Abhishel
Apartments, Navrangpura, Ahmedbad- 380013 (hereinafter referred to as 'the
appellant') have filed the present appeal against the Order-in-Original No.
CGST/WT07/HG/445/2022-23 dated 30.09.2022 (in short 'impugned ordet) passed by
the Assistant Commissioner, Central GST, Division-VII, Ahmedabad North
Commissionerate (hereinafter referred to as 'the adjudicating authority). The impugned ·
order was issued against M/s. Shashikant Jayantilal Dabhi (hereinafter referred to as 'the
assessee) who were engaged in providing taxable services. They- are holding PAN No.
AFDPD1699G.

2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the
assessee had earned substahtial income by providing taxable services. They neither
obtained Service Tax Registration nor paid service tax on such income. After the negative
list regime all services are taxable except those covered under negative list. Letters were,
therefore, issued to the assessee to provide the details of the services provided during
the FY. 2015-16 and explain the reasons for non-payment of tax and provide the
certified documentary evidences for the same. The assessee neither provided the ·
documents nor submitted any reply justifying the non-payment of service tax on such
receipts. Therefore, the service tax was calculated on the income reflected under the
heads "Sales / Gross Receipts from Services (Value from ITR)" or "Total Amount paid /
credited under Section 194C, 194I, 194H, 194J (Value from Form 26A4S)" of the Income
Tax Act, 1961, on which no tax was paid.

Sr. No. F. Y. . Value from S.TaxRate Service Tax
ITR or Value Payable
ofForm26AS

01 2015-16 22,46,550/­ 14.50% 3,25,750/­

2.1 A Show Cause Notices (SCN) bearing No. CGST/AR-V/Div-VII/A'bad North/TPD
UR 15-16/208/2020-2021 dated 17.12.2020 was issued to the assessee proposing
recovery of service tax amount of Rs. 3,25,750/- along with interest; under Section 73(1)
and Section 75 of the Finance Act, 1994. Imposition of penalties under Section 77 (1) 8
77(2) and under Section 78 of the Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order wherein the service tax
demand of Rs. 3,25,750/- was confirmed alongwith interest. Penalty of Rs. 1000/-·under
Section 77 (1), penalty of Rs.5000/- under Section 77(2) and penalty of Rs.3,25,750/- was
also imposed under Section 78 of the Finance Act.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:­

>> Shri Shashikant Jayantilal Dabhi was a pr pf,@Re' World Vision" residing at
A-407, Raj Residency, Near Abhish· Pew Vadaj, Naranpura,

•- lI .
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Ahmedabad, Gujarat 380013. He was a cancer patient and was admitted to M P
Shah Cancer Hospital. Unfortunately, his health deteriorated during the treatment
and passed away prematurely on May 5, 2021 which was a sudden and big loss to
the family as he was the only earning member of the family. Due to the
unfortunate demise of Shri Shashikant Jayantilal Dabhi during Covid.19
pandemic, Mrs. Ushaben Shashikant Dabhi aged 56 wife of Late Shri Shashikant '
Jayantilal Dabhi has filed the present appeal.

► It is claimed that the SCN have been issued without taking into consideration the
possibilities that the service provided may fall under negative list or services are
exempt as per mega exemption notification no. 25/2012; or may fall under
·reverse charge mechanism and liable to be paid by the service receiver or basic
exemption 10 lacs is available to small service provider. They placed reliance 3#
following decision:­

a) Sharma Fabricators & Erectors Private Ltd- (2019)
b) B. Oudh Sugar Mills Ltd Vs. UOI (1973)

► The demand has been raised based on the Income Tax Returns filed by the·
appellant, wherein the base is taken only of "Sales of Services under.Sales/Grog
Receipt from Services" provided by the Income Tax Department and no other
strong and valid reason is mentioned in the SCN for raising the demand. Further
the category of service was also not specified under which the non levy of service
tax is alleged against the appellant. They placed reliance on following

a) CBIC Instruction dated 26.10.2021
b) R. Ramdas- 2021 (44) GTL 258 (Mad.)

► Burden of proof to establish willful suppression is on the Revenue Authorities. A
mere mechanical reproduction of the language of the provisoto Section 73(1) 3
the Finance Act, 1994 does not per se justify invocation of the extended period of
limitation. Reliance placed on decision passed in the case of Tamil Nadu housing
Board-1995 Supp(1) SCC 50 1994.

► Even after invoking extended period the time limit to issue show cause notice for
the first half of F.Y. is 25.10.2019 & for the second half is 25.04.2020. However,
the show cause notice was issued on 17.12.2020. Hence even with the extended
period the Show Cause Notice issued for the F.Y. 2014-15 is time barred.

► Opportunity of personal hearing was granted in a single letter dated 12.09.2022
for dates 15.09.2022, 19.09.2022 and 21.09.2022 as per para 17 of the order) and
considered the same to amount to three adjournments arid accordingly the
matter was decided which is not in accordance with the principles of natural
justice. Reliance is placed on decision passed in the case of Afloat Textiles (P)
Limited - 2007 (7) TM/ 444 - CESTA T, AHMEDABAD and Regent Overseas Private
Limited - 2017 (3) TM/ 557 - Gujarat High Court.

> The turnover for the FY. 2014-.1 -» er was Rs.22,46,550/- w4~}
nowhere matches with turnover , <s, ITR as well as 26AS of the
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said FY. The turnover of F.Y. 2014-15 was Rs.17,17,640/-. Hence, the order is bad
in law.

5. Personal hearing in the matter was held on 27.06.2023. Shri Sachin Dharwal,
Chartered Accountant appeared for personal hearing and submitted that the appellant
(Smt. Ushaben Shahikant Dabhi) is wife of Late Shri Shashiant Dabhi who has expired.
Death. certificate was also submitted as proof. He claimed that the lower authority has
passed the impugned order wrongly confirming the tax liability of Rs.3,25,750/- on the
deceased. He submitted that the appellant or her husband has never received the show
cause notice and therefore could not defend their case before the lower authority. He
submitted that the show cause notice is in respect of F.Y. 2015-16, as stated in Para-07. .

of the O-I-O, but the demand is confirmed in respect of F.Y. 2014-15, as mentioned in
Para-31 of the O-I-O. He also submitted that the turnover of Rs.22,46,550/- considered -
in the O-I-O does not match with the ITR and Form 26 AS of the FY. 2014-15. Further,
the show cause notice is clearly time barred. He, therefore, requested to set-aside· the
impugned order passed ex-parte, without any verification which is bad in law.

6. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made by the appellant in the appeal
memorandum as well as those made during personal hearing. The issue to be decided in
the present case is as to whether the service tax demand of Rs. 3,25,750/- alongwith
interest and penalties, confirmed in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2015-16.

6.1 It is observed that the entire demand has been raised in the SCN based on- the
income data shared by the CBDT, on which no service tax was paid by the assessee. As
the assessee was not registered with the department, they were requested to submit the
documentary evidence in respect of their income, however, they failed to submit the
required details /documents or offer any explanation before the adjudicating authority.
They also did not file any reply to the SCN nor did they appear for personal hearing
before the adjudicating authority, therefore the case was decided ex-parte on
30.09.2022.

6.2 The appellant however have contended that Shri Shashikant Jayantilal Dabhi
against whom the demand was confirmed was a Proprietor of 'Raj World Vision'. He .
passed away on 5" May, 2021. Therefore the present appeal has been filed by his wife
Smt Ushaben S. Dabhi. The appellant have claimed that neither her husband nor she has
received the SCN or the letters granting personal hearing and the order confirming the
demand against a deceased person should be treated bad in law.

6.3 The appellant have submitted the death certificate dated 14,09.2021, issued by
Municipal Corporation, Ahmedabad, which certified that the assessee has died on 5
May, 2021. I find that the demand was confirmed against the Shri Shashikant Jayantilal
Dabhi after his death. The assessee, a sole pr · firm against whom the
demand was confirmed, if has passed away which he was the sole
proprietor shall also ceases to exist. Therefo V's initiated against the
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deceased proprietor vide impugned order shall cease after the death of proprietor of thefirm.

6.4 Hon'ble High Courtof Karnataka at Bangalore in the case of DHIREN GANDHI­
2012 (27) 5.T.R. 452 (Kar.) held that;

"10. In this context, the counsel for the revenue pointed out ajudgment ofthe Kerala
high-Courtin the case ofCollector ofC Ex. & Customs u. Leelamma George - 2004 (163)
EL T. 17 (Ker.) where, interpreting Sec. 11A, it has been held, the person against whom
such proceedings are initiated, is theperson chargeable with duty. That is a case ofshort
levy of duty. The proceedings can be continued against the manufacturer, if he had
removed the products paying tlie duty less than what is liable under the Act. Obviously
he has to pay the balance duty as well, if there was a short levy. This demand has to be
made, ifit remained unpaid, from the legal representatives, even after the death of-the
predecessor. This is a case where the short levy has been noticed during the life of the
predecessor. Therefore the said case has no application to the facts of this case. In this
case there was no short levy or non-levy on the predecessor during his lifetime. Even
otherwise, with great respect, we find it difficult to accept the interpretation placed on
Sec. 114 to include the legal representatives as persons who are chargeable to duty,
because ifsuch an interpretation isplaced, it amounts to the court re-writing the Section.
We have to read the words legal representatives' into the said section which is totally
impermissible in law. In fact the Apex Court in the case ofState ofPunjab v. Jullundur
Vegetable Syndicate - 1996(17) ST€326 (SC) while interpreting a fiscal legislation, haveheld as under:

· "ft is a settled rule of construction that in interpreting a fiscal statute the court cannot
proceed to make good the deficiencies, if there be any, in the statute. It shall interpret
the statute as it stands and in case ofdoubt it shall interpret it in a manner favourable to
the taxpaye,: •Se.e CA. Abraham • Income-tax Officer, Kottayam [1961) (41 1TR 425)
(SC). In considering a taxing Act, the court is notjustified in straining the language i
aider to holda subject liable to tax."

11. Further, dealing with the Sales TaxAct, theyheld as under:.

"The scheme of the Act is a simple one. A firm is a dealer the saiddealer is assessable to tax
on his turnover, if its turnover exceeds the prescribed limit t¥ cannot do business while

·beirig liable to pay tax under the Act without getting itself registered and possessing a
registration certificate. It is assessed to tax under Sec. 11 of the Act in the manner
prescribed thereunde,: If it discontinues its business, it shall, within the specified time
inform the prescribed authority accordingly, A dealer and its partners are jointly and
severally responsible to pay the tax assessed on the dealer. But there is no provision
expressly empowering the assessing authority to assess a dissolved ftim -ti1 respect of its
turnover before its dissolution The question is whether such a power can be gathered by
necessary implication from the otherprovisions of the Act and they answered it by saying i¢is notpermissible. "

12. The legislature, while amendingSec. 1.1 by introducingaproviso, didnot foist
any liability on the legalheirs ofa deceasedassessee under the Act.. The li1tention is
clear. That intention is to be accepted and that Courts cannot, under the guise of
interpreting these provisions, bring within the network, the legal heirs who are not the
person are chargeable to duty the Act and levy duty under the Act. Therefore the order
passed by the Tribunal is in accordance with law and do not suffer from any legal
infirmity. Accordingly the substantial question oflaw raised is answered in favour of the
assessee andagainst the Revenue." .

6.5 Similarly, Hon'ble CESTAT, West Zonal Bench
BAHETI- 2017 (348) E.L.T. 115 (Tri. - Muma1) held
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"21. Appellant No. 8, Sri Sampatraj Ladha, passed away during the pendency of the
proceedings. Therefore, the penal proceedings against him abate and his appeal
disposed ofaccordingly." .

7. Applying the ratio of above decisions, I find that if the assessee who was the sole
proprietor against whom the demand was confirmed has expired, then the firm of which
he was the sole proprietor shall also ceases to exist. Therefore, the proceedings initiated
against the deceased proprietor vide impugned order shall cease after the death of
proprietor of the firm.

8. In view of the above findings, I set-aside the impugned order and allow the
appeal of the appellant.

9. ftaaaf arr af Rt r{ zafha atfaart 5ala a@aau san2
The appeal filed by the. appellant stands disposed off in above terms.
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