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T Arising’ out of Order—m Orlglnat No CGST/WT07/HG/445/2022-23 f&Te: 30.09.2022,
issued by Deputy/Assnstant Comrmssmner CGST, Division-VII, Ahmedabad-North

_,ame & Address

l\l]/s Ushaben Shashrkant Dabhi,
A 407 Raj Re5|dency, Opposrte Abhishek Aprtments,
Navrangpura Ahmedabad 380013
2. Respondent ' '
‘The Deputyl Assrstant Commissioner, CGST, Division-VIl, Ahmedabad
.North,, Ground Floor Jivabhai Mansion Building, Aashram Road, ‘
’ Ahmedabad 380052
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Any. person aggrleved byr thls Order-ln—AppeaI may file an appeal or revision application,

as the one may be:: galnst‘such ‘,rder to the appropriate authority in the following way :
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(i) A reV|3|on 'ppllcatlon ,hes' to the “Under Secretary, to the Govt. of India, Revision
Application Unlt‘ Mlnrstry ‘of Flnance Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Stree :'New Delhl 910 001" under Section 35EE of the CEA 1944 in respect.of the
following case, governed by frrst prowso to sub-section (1) of Section-35 ibid :
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(i) In oase iy, Ioss of goods W re-the loss occur in transit from a factory to a
warehouse or'to another faotory ‘or fro‘m{“oE V/v\a,‘re\t\ouse to another during the course of
processmg of the_goods |n a warehou e;ofm” t‘rag\e Wwhether in a factory orin a warehouse.
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In cés'e.;-bff"r'.e“baiéfb uf}‘i}f"-dfg__éxCiSe on goods exported to any country or territory
outside:India_of on eéxcisable material used in the manufacture of the goods
which are exported fo'any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.
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Credit df:‘énygduty;allowed to be utilized towards payment of excise duty on final
produotsfjmn‘qé‘r_,theiprt_)'visions of this Act or the Rules made there under and such
order is passed by the’:.Commissioner (Appeals) on or after, the date appointed
under.Sec: 109 ofsthe. Finance:(No.2) Act, 1998.
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The abc;ﬁv?é""a_p:')p];ioatioﬁ shall be made in duplicate in Form No. EA-8 as specified

" under-Rule; 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the

date;;dnfis_wh‘ichf_gthe‘Or‘der';:,sbught;to be appealed against is communicated and
shall-be-accompanied:by two copies each of the OIO and Order-In-Appeal. It
should:also. be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as"prescribed under Section 35-EE of CEA, 1944, under Major
Head‘df_fACCQ'u'hf.};.“. Dt oty

Rferer aﬂaa?raéme:mﬁ e X VB A W WS B B A B9 200/~ B T
@ TG X ST o=, ¥ G AT ¥ a8 1000/~ 7 g T Y S |

'ii;c:‘éf'ijd:ri";_s;hallf._be'aocompanied by a fee of Rs.200/- where the
is 'R;El})éésﬂjqné Lac or less and Rs.1,000/_- where the amount
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Tothé"}\'/ves‘t,reglonal bench 'bf,':Customs, Excise & Service Tax Appellate Tribunal
(CESTA]‘)_‘at ;2‘1". flo‘o_r, thu_mali-‘Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in déSéiéT‘;aﬁ_pié'é:lls otherithan ‘as mentio?,‘ sara-2(i) (a) above.
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publlc ector bank ofath‘e‘plaoe where the bench of any nominate public sector
bank of_th'e place Wher‘% the bench of the Tribunal is situated.
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In case of ‘the ‘order. covers a number of order-in-Original, fee for each O.1.0.
should. bepaid in the aforesaid ‘manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, lS:fllled to avord scriptoria work if excising Rs. 1 lacs fee of
Rs. 100/— for each N
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;_'Court fee stamp of Rs.6. 50 paise as prescribed
ou_rt fee Act, 1975 as amended.

Attentlon in mwted to the rules ooverrng these and other related matter
contended m*the Customs Exmse & Service Tax Appellate Tribunal (Procedure)
Rules 1982 R
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’ appeal 10 ;‘be flled_.before the CESTAT, 10% of the Duty & Penalty
conﬂrmed by the Appellate Commrssnoner would have to be pre-deposited,
provided that the pre deposnt amount shall not exceed Rs.10 Crores. It may be
noted'fthat ;__pre deposﬁ is a ‘mandatory Condltron for ﬁllng appeal before

of the’ Flnance‘Act 1994) el
Under Central EXClse and Servroe Tax “Duty demanded" shall include:

. rnount of erroneous ‘Cenvat Credit taken
- (i) mount: payable’ under Rule 6 of the Cenvat Credit Rules.
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ORDER IN APPEAL

M/s. Ushaben Shashikant Dabhi, A-407, Raj Residency, Opposite  Abhishek

- Apartments, Navrangpura, Ahmedbad- 380013 (hereinafter referred to as ‘the

appellant’) have filed the present appeal against the Order-in-Original No.
CGST/WTO7/HG/445/2022—23 dated 30.09.2022 (in short ‘impugned order) paésed by
the  Assistant Corﬁmissioner, Central  GST, Division-VI,  Ahmedabad North
Commissionerate (hereinafter referred to as ‘#he adjudicating authority). The impugned -
order was issued against M/s. Shashikant Jayantilal Dabhj (hereinafter referred to as 'the
assessee) who were engaged in providing taxable services. They-are holdling PAN No.
AFDPD1699G.

2.7 The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the EY. 2015-16, it was noticed that the
assessee had earned substantial income by providing taxable services. They neither

- Obtained Service Tax Registration nor paid service tax on such income. After the negative

list regime all services are taxable except those covered under negative list. Letters were,

therefore, issued to the assessee to provide the details of the services provided during

the F.Y. 2015-16 and explain the reasons for non-payment of tax and provide the

certified documentary evidences for the same. The assessee neither provided the -
documents nor submitted any reply justifying the non-payment of service tax on such

receipts. Therefore, the service tax was calculated on the income reflected under the

heads “Sales / Gross Receipts from Services (Value from ITR)” or "Tota| Amount paid /

credited under Section 194C, 1941, 194H, 194 (Value from Form 26AS)" of the Income

Tax Act, 1961, on which no tax was paid. '

Sr. No. FY - Value from S.7ax Rate | Service Taﬂ
ITR or Value Payable
of Form 26A4S

01 2015-16 22,46,550/- 14.50% 3,25,750/-

2.1 A Show Cause Notices (SCN) bearing No. CGST/AR-V/Div-VII/A'bad North/TPD
UR 15-16/208/2020-2021 dated 17.12.2020 was issued to the assessee proposing
recovery of service tax amount of R, 3,25,750/~ along with intereét; under Section 73(1)
and Section 75 of the Finance Act, 1994. Imposition of penalties under Section 77 (1) &
77(2) and under Section 78 of the Finance Act, 1994 were also proposed.

3. ‘The- said SCN was adjudicated vide the impugned order wherein thle service tax
demand of Rs. 3,25,750/- was confirmed alongwith interest. Penalty of Rs. 1000/- under

' Section 77 (1), penalty of Rs.5000/- under Section 77(2) and penalty of Rs.3,25,750/- was

also imposed under Section 78 of the Finance Act.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-
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unfortunate demise of Shri Shashikant Jayantilal Dabhj during  Covid-19

pandemic, Mrs, Ushaben Shashikant Dabhi aged 56 wife of Late Shri Shashikant -
Jayantilal Dabhij has filed the present appeal.

Itis claimed that the SCN have been issued without taking into consideration the
Possibilities that the service provided may fall under negative list or services are

exemption 10 lacs js available to smal| service provider. - They placed reliance on

a) Sharma Fabricators & Erectors Private Ltd- {2019)
b) B. Oudh Sugar Mills Ltd Vs, UQJ (1978)

a) CBIC Instruction dated 26.10.2021
b) R. Ramdas- 2021 (44) GSTL 258 (Mad.)

The turnover for the F.Y. 2014-15 re
nowhere matches with turnover reff

—




" Dabhi after his death. The assessee, a sole proprietes—

F.No.GAPPL/COM/STP/3226/2023

said FY. The turnover of E.Y. 2014-15 was Rs.17,17,640/-. Hence, the order is bad
in law, '

5. Personal hearing in the matter was held on 27.06.2023. Shri Sachin Dharwal,
Chartered Accountant appeared for personal hearing and submitted that the appellant
(Smt. Ushaben Shahikant Dabhi) is wife of Late Shri Shashikant Dabhi who has expired.
Death certificate was also submitted as proof. He claimed that the lower authority has
passed the impugned order wrongly cohﬁrming the tax liability of Rs.3,25,750/- on the

. deceased. He submitted that the appellant or her husband has never received the show

cause notice and therefore could not defend their case before the lower authority. He
submitted that the show cause notice is in respect of F.Y. 2015-16, as stated in Para-07
of the 0-1-0, but the demand is confirmed in respect of F.Y. 2014-15, as mentioned in
Para-31 of the O-I-O. He also submitted that the turnover of Rs.22,46,550/- considered -
in the O-I-O does not match with the ITR and Form 26 AS of the F.v. 2014-15. Further,
the show cause notice is clearly time barred. He, therefore, requested to set-aside the
impugned order passed ex-parte, without any verification which is bad in law.

6. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, ‘submissions made by the appellant in the appeal
memorandum as well as those made during personal hearing. The issue to be decided in
the present case is as to whether the service tax demand of Rs, 3,25,750/- alongwith

' interest and penalties, confirmed in the impugned order passed by the adjudicating

authority, in the facts and circumstances of the case, is legal and proper or otherwise.
The demand pertains to the period F.Y. 2015-16.

6.1 It is observed that the entire demand has been raised in the SCN based on the
income data shared by the CBDT, on which no service tax was paid by the assessee. As
the assessee was not registered with the department, they were requested to submit the
documentary evidence in respect of their income, however, they failed to submit the

required details /documents or offer any explanation before the adjudicati.ng authority.

They also did not file any reply to the SCN nor did they appear for personal hearing
before the adjudicating authority, therefore the case was decided ex-parte on

" 30.09.2022.

6.2 The appellant however have contended that Shri- Shashikant Jayantilal Dabhi
against whom the demand was confirmed was a Proprietor of 'Raj World Vision'. He
passed away on 5™ May, 2021. Therefore the present appeal has been filed by his wife
Smt Ushaben S. Dabhi. The appellant have claimed that neither her husband nor she has
received the SCN or the letters granting personal hearing and the order confirming the
demand against a deceased person should be treated bad in law.

6.3  The appellant have submitted the death certificate dated 14.09.2021, issued by

Municipal Corporation, Ahmedabad, which certified that the assessee has died on 5t
May, 2021. I find that the demand was confirmed against the Shri Shashikant Jayantilal
T
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6.4  Hon'ble High Court of Karnataka at Bangalore in the case of DHIREN GANDHL-

case there was no short levy or non-levy on the predecessor during his lifetime, Even
otherwise, with great respect, we find difficult to accept the interpretation placed on
Sec. 114 to include the legal 'epresentatives as persons who are chargeable to duty,

11 Further dealing with the Sales Tax Act they held as under ..

“The scheme of the Act /s a simple one. A firm js a dealer: the saje dealer is assessabfe o tax
on his turnover, if jes turnover exceeds the prescribed limit Jr cannot do business whjle
-being liable to pay tax under the Act without getting itself registered and possessing o
registration certificate, I s assessed to tay under Sec. 11 of the Act in the manner

prescribed thereunder. If jt discontinues jts business, jt shall within the specified time

6.5  Similarly, Hon'ble CESTAT, West Zonal Bench j
BAHETI- 2017 (348) E.L.T. 115 (Tri. - Mumbai) held
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-

7. Applying the ratio of above decisions, I find that if the assessee who was the sole
proprietor against whom the demand was confirmed has expired, then the firm of which
he was the sole proprietor shall also ceases to exist. Therefore, the proceedings initiated
against the deceased proprietor vide impugned order shall cease after the death of
proprietor of the firm.

8. In view of the above findings, I set-aside the impugned' order and allow the
appeal of the appellant,

0. Htﬁﬂaﬂfmaﬁfﬁﬂéatﬁwmﬁrmwﬁwaﬁ%ﬁ%mw%l ,
The appeal filed by the appellant stands disposed off in above terms.
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To, 4 _ .
M/s. Shashikant Jayantilal Dabhi, . - Appellant
Opposite Abhishek Apartments,

Navrangpura,

Ahmedbad- 380013

The Assistant Commissioner, - Respondent
CGST, Division-VII,

Ahmedabad North

Ahmedabad

. Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone. .
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmeda_bad North.
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